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ELECTION OF SENATORS AMENDMENT BILL 2007 
Second Reading 

Resumed from 20 June. 

The SPEAKER:  The Attorney General. 

Mr T. BUSWELL:  Mr Speaker. 

The SPEAKER:  The Deputy Leader of the Opposition does not look like the Attorney General!  The member 
for Vasse. 

MR T. BUSWELL (Vasse - Deputy Leader of the Opposition) [12.28 pm]:  To be likened physically to the 
Attorney General is one of the high points of my time in public life! 

The SPEAKER:  I can understand why the member would appreciate that! 

Mr T. BUSWELL:  I thank the Speaker for bestowing that immense honour on me, despite the fact that the 
Attorney General yesterday mistakenly inquired as to whether Dr Neale Fong was indeed my brother-in-law.  I 
pointed out to him that he was not.  It seems to be a rumour that has done the rounds.  Just for the public record, 
he is not my brother-in-law - not that that has anything to do with the Election of Senators Amendment Bill, 
which we are now contemplating.  The bill amends the Election of Senators Act 1903.  I will not talk for too 
long about this bill; suffice to say that the opposition supports it, as introduced to the house by the Minister for 
Electoral Affairs.  I want to make a couple of observations about the bill.  One of the more interesting things 
about this bill is that it deals with a bill that was introduced into this Parliament in 1903, the Election of Senators 
Bill.  That bill was borne out of the heartbeat of federation in Australia.  The year 1903 was not long after the 
events surrounding the formation of the Commonwealth of Australia.  The bill before us today is closely linked 
to those events.  It is interesting to look at the second reading speech given by the Premier of the day when he 
introduced this bill in 1903.  With your indulgence, Mr Speaker, I will read a small extract from that second 
reading speech.  Interestingly, the Premier of the day was Sir Walter James.  Most people would not be familiar 
with Sir Walter James.  He was elected Premier of Western Australia at the age of 39, quite a young age for a 
person to be elected Premier.  He represented the areas around East Perth and was a passionate advocate of 
federation and liberalism.  Sir Walter Hartwell James is one of three Western Australians who attended the last 
two great federal constitutional conventions, along with Mr Leake and Mr Forrest, who preceded him as 
Premiers of this state.   

When he introduced the bill he said - 

This Bill is introduced under the powers given to us by Section 9 of the Commonwealth of Australia 
Constitution Act, which section provides that the Parliament of the Commonwealth may make laws 
prescribing the method of choosing senators, but so that the method shall be uniform for all the States.  
Subject to any such law, the Parliament of each State may make laws prescribing the method of 
choosing the senators for that State; and the Parliament of a State may make laws for determining the 
times and places of election of senators for the State.  

There is a lot of discussion about states rights and the changing face of the Federation in Australian political life 
at the moment.  We have a federal government that for some reason desires to take over the running of hospitals 
all of a sudden.  It is an interesting and constantly evolving debate.  I am not saying that it is a debate that would 
be any different were there a change of political colours in Canberra but it is interesting to go back 103 years to 
the cusp of federation to understand that even then it was important to states that they maintain the most basic of 
rights.  That was a right to make laws for determining the times and places of election of senators of the state.  
Even in 1904 the states were not comfortable that the federal government was trying to dictate to them through 
the Federal Electoral Act how they should elect their own senators.  It seems almost hard to believe at the 
moment that the states stood up and said they wanted to have control of how they elected their senators.  I will 
talk about the significance of that in a moment.  That is why we have this bill.  It is a bill that changes an act that 
this state set up to elect its senators.   

Very quickly, the mechanics of the bill are very simple.  I will not go on about them for too long.  All the bill 
does is reflect in state legislation changes that the commonwealth made in 2006 to aspects of enrolment for the 
purposes of an election.  It was previously the case under commonwealth legislation that the electoral rolls 
closed seven days after writs were issued.  Following the changes made to federal legislation in 2006, the roll 
was closed on the day that the writs were issued, with three minor exemptions.  I did note that the government 
does not support the changes introduced by the federal government.  The minister argued that they were changes 
that would have the potential to disenfranchise some electors within the Australian constituency.  He said that 
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160 000 people would have missed out on voting at the federal election had this change occurred.  They were 
mainly young people, renters, itinerants and people who lived in remote and Indigenous communities.  I am not 
sure of the validity of the minister’s claim but when it comes to matters of an electoral nature, I tend to err in 
support of my federal colleagues.  If they think that is a good thing, that is fine by me.  Nonetheless, the 
government is supporting it, notwithstanding these reservations because there is a need to have consistency in 
that legislation.   

I want to make a couple of points.  This bill cuts right back to the Federation and to matters associated with the 
Federation.  The Election of Senators Act was enacted by this state in 1904 to protect the rights of states to elect 
senators.  That gives us a flavour as to how the states in those early days thought the Federation would unfurl 
and evolve over time.  It is a lot different to what we have now.  I can only imagine that those three Western 
Australians - Forrest, Leake and the Premier of the day, Walter James - would feel if they viewed the way in 
which the Constitution they set in place at the end of the nineteenth century and the early parts of the century 
associated with federation, if they could see how it evolved and morphed over the twentieth century.  When the 
Federation was set up, it was always meant that the states would dominate the commonwealth.  It was, after all, a 
product of the states and it was considered that the states would dominate the commonwealth.  If we want a clear 
example of that, we need only look at the very limited powers that the states were prepared to grant to the 
commonwealth as part of the process of federation.   

The second aspect to take on board that relates directly to this bill is the role of the Senate, which was clearly set 
up by the states.  We often hear people say that the Senate is the states’ house.  That is what this bill deals with.  
The Senate was clearly set up to represent the states and at all times protect the best interests of the states.  When 
we track back through the twentieth century in Australia, we would have to conclude that the Senate has failed to 
fulfil the objective that the people who constructed the Australian Constitution had of it.  It has not proven to be 
a house that has represented the best interests of the states and it is not a house that has protected the states from 
encroachment under the Constitution by the federal government and, by extension, by the commonwealth.   

In many ways, because the Senate has failed to fulfil its duties in many cases, the onus has fallen on the High 
Court.  I was interested to recall Deakin when he described the High Court as the keystone of the federal arch.  
In many ways it was put there as part of the Constitution to provide a balanced check against the potential 
expansionism of the commonwealth.  Over time, as we know, because the Senate has in many ways failed to 
fulfil the roles expected of it, a lot of responsibility in terms of the determination of the Constitution has fallen to 
the High Court.  It would be fair to say that the High Court has not fulfilled the role that the early drafters of the 
Constitution had in mind for it.  How could we have expected anything different?  At the end of the day, the 
High Court is an organ of the federal government.  It is an organ that we would expect by its very existence to 
have a natural bias towards the federal government. 

I do not want to speak for too much longer.  I want to extend this argument through into the financial 
relationship between the states and the commonwealth.  We often hear the Treasurer talk about the fact that the 
commonwealth is taking more money out of the state than it is putting back in and there are problems with 
commonwealth grants and the like.  He often glares across the chamber at us and asks us to join him in a tirade 
against the federal government.  Whilst at many times I support the theoretical argument being raised by the 
Treasurer, it is not always easy to join him simply because his record on fiscal management is so poor.  Serious 
implications for the fiscal independence of states have flowed from this interaction between a faltering Senate 
and a High Court that has interpreted the Constitution in certain ways.  I want to touch on a couple because there 
are a couple of issues that were deeply embedded in the Australian Constitution that have really come home to 
bite us as states as we progressed through the twentieth century.  I suspect these issues will keep biting us in 
different forms as we progress into the twenty-first century. 

The first one was that the Constitution basically grants the commonwealth a monopoly over excise.  It says that 
if an excise is to be imposed, it can only effectively be imposed by the commonwealth.  Over time that has 
progressively been interpreted to widen the definition of excise and reduce the capacity of the states to tax.  That 
means we are now in the situation in which the states of Australia have very narrow, by and large, property-
based taxation bases to work from.  
Section 96 of the Constitution provides the commonwealth with the capacity to grant the states aid with 
conditions attached.  Again, we see the criticism levelled at the commonwealth today of the way in which tied 
grants are provided to the states and that flow of funds.  Of course, the Constitution gives the federal government 
a whole range of other powers.  The one we deal with a lot now is the power to regulate with respect to 
corporations.  We have seen that applied recently in the industrial relations framework.  I suspect that we will see 
the corporations power of the commonwealth applied increasingly frequently across a whole range of service 
delivery spheres, depending, of course, on a body’s capacity to be defined as a corporation. 
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I was interested to read about the surplus revenue case that occurred in 1908, not long after Federation.  New 
South Wales took the commonwealth government to the High Court of Australia because section 94 of the 
Constitution basically, as I understand it, said that five years after Federation, any surplus revenue of the 
commonwealth was to be distributed to the states by the commonwealth on such a basis as it deemed fair.  
Members will not believe what happened after five years: there was a pool of funds left as surplus and the 
commonwealth deemed a fair allocation to be nothing.  Those surplus funds were tucked off into a variety of 
provisional accounts for one thing or another.  New South Wales - and, I suspect, the other states - was not 
happy about this.  It said this was an unconstitutional attack on its fiscal sovereignty, and it took the 
commonwealth to the High Court of Australia.  Of course, New South Wales lost the surplus revenue case.  
Therefore, right from 1908, and probably earlier, there has been this slow, yet steady, erosion of state rights.  It 
carried on when we had the first uniform tax case, which took away the income taxing powers of states, and so 
on.   
I conclude by saying that out of all this ebb and flow between the states and the commonwealth, going right back 
to when this legislation was first passed in this house in 1903, there has been a steady erosion of a whole range 
of state rights and responsibilities.  However, the most important one to me has been the removal of fiscal 
sovereignty from the states.  The manifestations we now hear of that are two things: vertical fiscal imbalance and 
horizontal fiscal imbalance.  Just to have a look at those terms in a little more detail, a horizontal fiscal 
imbalance is basically what the Treasurer always argues about; that is, that the commonwealth collects a whole 
range of revenue from the states and then, using various formulas, distributes some of that back to the states 
through the Commonwealth Grants Commission.  In this past year, Western Australia has become a net payer to 
the commonwealth.  Of course, there is an air about it that that is not fair and not proper.  However, this issue has 
been going on for many, many years.  In fact, I would suggest that the fiscal erosion of the state’s position 
started way back in the early 1900s.   

While the issue of horizontal fiscal imbalance causes some angst between the states, to me the more important 
issue is vertical fiscal imbalance.  Vertical fiscal imbalance means that the state does not raise all of the revenue 
it needs to spend: in other words, our expenditure as a state is heavily subsidised by flows of money from the 
commonwealth.  That means we basically have to wait with a begging bowl for the commonwealth from time to 
time.  The second thing is that it means that as a state, there is less of an onus on us to be frugal and careful in 
how we spend our money.  When we are responsible for raising every cent that we spend, we become a lot more 
aware of the value of the incremental dollar we spend because we have to take it off people.  It is our 
responsibility and they understand it is our responsibility and, ultimately, there are political costs associated with 
that process. 

When I look at what has happened in Australia since Federation in the twentieth century, I see the steady erosion 
of the rights and responsibilities of states, and there would not be many people in this house who would disagree 
with that.  The opposition supports this bill, but I think it is important for members to understand that this is a 
bill that relates to an act that emerged out of the very process of Federation way back in the late 1800s and the 
very early days of the twentieth century.  We support the bill.  I do not think that there is going to be too much 
argument with the government on the three lines that are in the bill - 

Mr J.A. McGinty:  Good. 

Mr T. BUSWELL:  - but of course we look forward to an intense debate on them.  I am only pulling your leg, 
minister!  The bill is quite straightforward and we will support it. 

MR C.J. BARNETT (Cottesloe) [12.45 pm]:  I am pleased to have the opportunity to make some brief 
comments on the Election of Senators Amendment Bill 2007.  As the Deputy Leader of the Opposition has 
stated, this is a fairly simple bill, but it does have some wider ramifications.  It is a significant bill because it 
relates to our system of governance within Australia and the respective roles of the federal government, the state 
governments and indeed, our Constitution.  The bill amends the state’s Election of Senators Act 1903.  It is 
interesting that there is a piece of state legislation relating to the election of senators.  The bill will make the state 
law consistent with the Commonwealth Electoral Act, which was amended in 2006 to make these changes.  The 
effect of the changes is to alter the time available for people to enrol on the electoral roll once a federal election 
is called.  Up until now, once the writs were issued, people had seven days to get on the electoral roll.  Now, 
after these changes are made, the electoral roll will be closed on the day the writs are issued.  The minister has 
made the point that it may disadvantage some people in the community.  I think he has a valid point.  Certainly, 
people who are transient or who have perhaps had a change of circumstances might find it more difficult.  
Although the government says it does not support the change, it is in fact legislating to comply.  In practical 
reality, with a change having been made by the commonwealth, it would be nonsensical for the state not to 
mirror the commonwealth changes.   
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I think it is disappointing, as the minister has said, that the state was not consulted on this.  This is a Federation.  
Given that the Constitution gives both the commonwealth and the states powers to pass laws about the election 
of senators, courtesy and respect would demand some consultation and discussion between the commonwealth 
and state governments, rather than the commonwealth assuming that this Parliament will necessarily comply 
with what the commonwealth does.  It is regrettable that that consultation did not happen.  However, I guess we 
are not surprised by that.   

I also want to make some comments about the Senate and our federal system.  Australia is unique.  I have heard 
many people make many fine speeches about how in 1901 the British colonies of Australia, as they then were, 
came together in a voluntary way to form Australia and to establish its Constitution.  Australia is perhaps one of 
the few countries in the world to have peacefully united to form a new country as a federal system.  Central to 
that, of course, were the conventions of the 1890s and the drafting of the Constitution of Australia itself.  
Sometimes it seems to me that commentators also seem to regard the Constitution as the Constitution for 
Canberra and that the states have their own Constitutions.  Well we do, but the Australian Constitution is in fact 
a Constitution for a federal nation; it is therefore a Constitution for the federal Parliament and a Constitution that 
affects us within the states.  It is our Constitution; it is for all of us.  What it sets up is a federal system of 
governance within Australia.  It establishes a central government based in Canberra, and it makes a clear 
distinction between the respective roles of federal and state governments.  Implicit right throughout the drafting 
of the Constitution is the balance of powers between the commonwealth and the states and, indeed, between one 
state and another.  This was deliberately done.   

Federal systems are extremely common.  There is a debate in Australia that has been going on for some time as 
to whether we are over-governed.  If members ask the so-called man in the street whether we are over-governed, 
I guess that the answer would be yes.  I do not know whether that person actually thinks there are too many 
levels of government - that is, commonwealth, state and local - or whether he thinks there is too much overlap 
and duplication or whether he just thinks there are too many rules, laws and regulations overall.  However, there 
is a sense that our Federation is not working as it should or as it was designed to work.  Federations - systems in 
which there are both central and state governments, or regional or provincial governments - are common.  I think 
the test of time would show that they are successful forms of government.  Prominent examples include 
Australia, the United States, Canada, Brazil, Russia, India, Germany, Malaysia, South Africa and even small 
countries such as Belgium and Switzerland.  Most of the successful, developed countries of the world are 
federations.  It suits those countries, and it obviously suits countries with large geographic areas, such as 
Australia. 

When the Constitution was drafted, it clearly made a distinction between the states and the commonwealth and, 
as has already been said in this debate, it clearly assigned powers between those two levels of government.  More 
than 100 years have passed since then and the world has changed.  I am not one of these 1960s states’ rights 
extremists.  We have to be modern when considering our system of government.  However, we also need to be 
respectful of our Constitution and the way in which this country was formed.  I often think about the American 
Constitution.  I do not pretend to be any form of constitutional expert, but the American Constitution was drafted 
following the War of American Independence.  It came out of a violent and passionate episode.  The most 
common expression in the American Constitution that people think of are the first three words - “We the 
people”.  It is in many respects a Constitution of ideals and aspirations.  The preamble of the United States 
Constitution states -  

We the people of the United States, in order to form a more perfect union, establish justice, insure 
domestic tranquility, provide for the common defense, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do ordain and establish this Constitution for the 
United States of America. 

Those are words of more than 200 years ago.  They are words of aspiration and are the ideals of the American 
people.  Our Constitution is not such a passionate document.  It is more a mechanistic establishment of a new 
level of government and a division of responsibilities. 

I visited the United States in September 1987 before I became a member of Parliament.  I happened to be in 
Boston as a guest of the United States government.  My visit coincided with the 200th anniversary of the drafting 
of the American Constitution.  Boston had played a very prominent role in that.  During the few days that I was 
in Boston, there was a lot of commentary on, and many television documentaries about, the drafting, who was 
involved and how it happened.  I watched some of the very high-quality historic television.  On the day of the 
anniversary, it was not on my mind.  At noon, suddenly the church bells in Boston started ringing.  That was the 
moment of significance - the 200th anniversary.  I am not exaggerating, but as I walked down the street, people 
stopped their cars, got out, walked over to each and shook hands and embraced.  They understood the 
Constitution.  They understood the role that Boston and Massachusetts had played in its drafting.  They were 
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proud of it and celebrated it.  It was not just about America, the states or cities; it was about their pride in, 
knowledge of and respect for the Constitution.  I would think that an American President, whether he be a 
Republican or a Democrat, would regard the protection, preservation and honour of the American Constitution to 
be absolutely paramount.  I would think that members of the United States Congress, state governors and state 
legislators in America would feel the same way.  In fact, the American people feel that way.  One of their prime 
responsibilities is the preservation and protection of, and respect for, their Constitution.  Perhaps that is because 
it was hard fought for.  Do we have that today in Australia?  No, we do not.  I think that John Howard will quite 
rightly go down as one of our great Prime Ministers, and he deserves to do so.  However, I think he is failing in 
one prime area in his role as Prime Minister, and that is upholding our Constitution.  Perhaps we, as state 
legislators, are doing the same thing.  Our Constitution is fundamental to this nation.  I just wish that Australia 
understood and respected its Constitution more than it appears to do. 

In terms of the Constitution and the respective roles of the commonwealth, the states and particularly the Senate, 
provisions were set up to, as it was often described, protect the states.  I do not know that that is quite the right 
term.  A better way to put it would be that it was more to preserve the constitutional relationship between the 
commonwealth and the states.  That was to be done under the Australian Constitution in several ways.  The first 
involved the establishment of the Australian Senate.  Our Constitution was enacted through the British 
Parliament at the request of the British colonies, as they then were, including Western Australia.  It should not be 
forgotten that the Australian Constitution was an act of the British Parliament at the request of the states.  That is 
how Australia was formed.  Our predecessors in this house of Parliament were part of it.  The Senate was seen as 
the states’ house.  It was deliberately established based on a model of the Senate in the United States to have 
equal numbers of representatives, or senators, from each state.  The number was originally set at six and has 
progressively expanded over the years to 12, as it is today. 
I do not know what happens when people are elected to federal Parliament.  We have some very fine federal 
representatives from Western Australia.  Some representatives campaign to be elected to federal Parliament, 
campaign for the point of view of their political parties and campaign on defence, foreign affairs, health, 
education or justice issues, as they should and are entitled to do, and always espouse how they will represent 
their constituents and stand up for and represent Western Australia in Canberra.  I think their role is a bit wider 
than that.  I think they should engage in broad national issues of foreign policy, defence, international trade, 
industry policy development and so on.  However, it seems to me that when many federal representatives, 
particularly those from Western Australia - it is also true of representatives from other states - are elected and get 
on the jet and fly to Canberra, they seem to go through some sort of above-Nullarbor metamorphosis, and by the 
time they fly back to Western Australia, they no longer represent Western Australia to Canberra; they represent 
Canberra to Western Australia.  That happens miraculously overnight.  In that sense, the Senate has failed to be 
the states’ house.  Perhaps it was unrealistic to suggest that it would ever truly be the states’ house.  It has not 
fulfilled its constitutional role. 
The member for Vasse has referred to the High Court.  The other way of preserving the balance of functions and 
powers between the commonwealth and the states was through the High Court, which was established under 
section 71 of the Australian Constitution.  Apart from being the highest court in the land, the High Court was 
established to resolve differences in laws and constitutional disputes between the commonwealth and the states 
or between one state and another.  The history of the High Court has been a relentless history of interpreting the 
Constitution in favour of the commonwealth.  I am not a lawyer, but many of the decisions made in the High 
Court are not so-called black-letter law.  An element of interpretation or value judgement clearly comes into it, 
but those interpretations and value judgements tend to be very pro-commonwealth.  The history of that is very 
well understood.  Professor Greg Craven has written at length about that.  However, section 51 of the 
Constitution has been used excessively by the commonwealth and the High Court.  Section 109, which deals 
with powers over interstate trade, gave the federal laws precedence over state laws.  Section 96 allows for 
conditional grants, and so on.  There has also been legislation such as native title, the use of corporations power 
to centralise industrial relations, and the like. 

I make the observation that the High Court was established through our Constitution.  It was not established to 
represent the interests of the federal government, but all governments and all Australians.  The High Court is like 
any other institution.  It retains its power, its status and its standing so long as it has the confidence of the 
people - “we the people”, to use the American phrase.  I suggest that if the High Court continues in this pattern, 
it will lose the confidence of the Australian people.  I suspect it is very close to losing the confidence of state 
governments in general.  I do not think a state government today would go to the High Court expecting to win, 
whether it be about a corporations power issue, a section 51 interstate trade issue or a taxation or revenue matter.  
If it is the case that the states no longer believe that they can win before the High Court, the High Court is 
effectively failing not only itself, but also the Australian Constitution.  Perhaps one of the weaknesses of the 
Constitution is that we do not have state involvement in the appointment of High Court judges, and perhaps that 
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we do not have a public ratification process such as that which the United States has for its Supreme Court, so 
that there is some accountability and some assessment of the suitability, the calibre, the point of view and the 
values of High Court judges.  I do not mean that disrespectfully to our High Court judges.  However, the High 
Court is clearly slanted in its constitutional role towards the commonwealth and not the states.  That is not in the 
long-term interests of this country, no matter what view people might have about the levels of government. 

I have probably said as much as I really need to say about the Senate.  It has failed.  I think the High Court is 
becoming increasingly disappointing.  There are some things that we could learn from the United States and the 
way in which it respects its Constitution.  As I said, I am not a rabid states’ righter.  I think that argument is well 
and truly over; it finished a generation ago.  I support federalism, and I support a modern federal structure. 

However, I say in conclusion to Western Australian members of and candidates for the federal Parliament, 
whether it be the House of Representatives or the Senate and whether they be Liberal, Labor, Greens, 
Independent or whatever, that they should campaign for the election on the issues, whatever they might be.  I do 
not even mind if they cross over into state or local government issues.  That is the nature of campaigns.  
However, I make one appeal to those people who are elected to the Australian Parliament.  I ask them to do their 
jobs as federal members of Parliament, and I ask them to show some respect for their state, for the institutions of 
Western Australia, for its Parliament, for its public service, for its judicial system, for its education system and 
for its system of local government.  They should show some respect.  They do not have to agree with everything, 
but they should just be respectful.  The second thing I say by way of appeal to federal members of Parliament is 
that they should show some pride in Western Australia and be proud of their state.  They should not spend their 
time knocking and criticising Western Australia.  No-one in public life should be so sensitive that he or she will 
shy away from debates about health care, education or law and order.  However, they should do it with some 
pride in and respect for Western Australia.  We have some wonderful federal members from Western Australia.  
We also have some who, frankly, need to do their job better and be respectful and proud of Western Australia, as 
I think members in this house are. 

DR J.M. WOOLLARD (Alfred Cove) [1.03 pm]:  Obviously, the Election of Senators Amendment Bill 2007 
will go through this house.  However, several members have now raised the fact that the Western Australian 
government was not consulted over this change.  In fact, the Minister for Electoral Affairs said that was the case 
in his second reading speech, and he is very concerned that this change will disadvantage young people.  The 
member for Cottesloe was just talking about how federal members get elected and then really forget about 
Western Australia.  However, I put this to the minister: when has this government organised anything between us 
and our federal representatives?  As has been pointed out before, it is all very well for the Treasurer to say to the 
opposition, “We believe you should be supporting us on this, and you should be lobbying federal politicians.”  
However, what has the minister done to enhance our relationship with our federal colleagues? 

The member for Cottesloe talked about federal members and whom they are representing.  Yes, I agree that, as a 
Parliament, we have very little to do with our federal representatives.  I am sure that, like me, many members 
call individual members of federal Parliament to discuss their portfolios and to discuss certain issues, and in fact 
to get advice from them sometimes on how to deal with a matter, whether it be state or federal.  In fact, if there is 
an issue that I believe will fail at a state level, I sometimes look to see whether I can get federal support for that 
issue.  I appreciate the advice and support that I have been given by some federal members.  However, it gets 
back to the fact that it is no good for us to criticise the federal government for lack of consultation.  What have 
we done by way of consultation? 

Mr T. Buswell:  Can the member name four Labor senators for Western Australia? 

Dr J.M. WOOLLARD:  No, because I have had no communication with the Labor senators.  I could name 
federal Liberal members, because I have called federal Liberal members, and they have been very supportive on 
different issues.  As I said, when the minister introduced this bill, he said that the Western Australian 
government was not consulted over this change.  However, what discussions do we, as a Parliament, have with 
federal members? 

I agree with some of the other statements that have been made in this house today about the fact that over the 
past 50 or 60 years there has been a continual erosion of states’ powers.  I believe it dates back to the 1920s and 
1930s.  I am sure the minister knows the exact time.  I think it was following the engineers’ case that states’ 
powers first started to be eroded.  I know that the minister was involved in teaching constitutional law, so he is 
the expert in this area and would know far more about this than other members of this house. 

Mr J.A. McGinty:  You’re a lawyer. 

Dr J.M. WOOLLARD:  No, I have a law degree; I am not a lawyer.  I say to the minister that, yes, there has 
been an erosion of states’ powers.  Yesterday, I congratulated the Minister for Police and Emergency Services 
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because on Monday he had arranged a joint meeting between members of this house and members of the 
Legislative Council to look at road safety issues for the next 12 years, so that a bipartisan approach would be 
taken to that issue to try to improve road safety and prevent the number of deaths and accidents occurring on our 
roads.  That was the first time that a member of this government had arranged for us to meet with members of 
the Legislative Council as a group and look at issues. 

Just as many of us lobby federal members, many of us, on an individual basis, lobby members of the Legislative 
Council.  It looks as though we are going to keep an upper house as part of this Parliament.  Many people believe 
that the upper house is irrelevant.  However, as the government is going to keep the upper house, we should 
really be working together.  We are not working together at the moment.  The committees are separate.  Bills 
come to this house and go through this house very quickly.  They then go to the other house.  Some bills sit on 
the table of this house for eight or 10 months.  I do not have the notice paper in front of me, but I believe the 
oldest bill has been on the table for 10 months.  Therefore, some bills sit on the table of this house for a long 
time.  However, I believe they sit on the table in the upper house for a much longer time.  It is really about 
consultation between the two houses and also consultation between us and the senators.  As was said earlier, 
when the Constitution was first formed senators were meant to represent the states.  I do not hear of them 
pushing state issues.  From other comments made in this house today other members are of the same opinion.  
Rather than just knocking them for what we are unhappy with I hope that the message that will come from the 
bill and the government is that although they do not consult us we should ask whether we are consulting them.  If 
we are not consulting them, we should not be complaining all the time.  This government should be calling for a 
meeting every three to six months with the senators.  If they do not come to the meetings, the next time they 
come up for preselection it should be pointed out that they did not attend the meetings and have not been pushing 
state issues.  It is no good this government complaining unless it sets out to do to something active about where 
the problems are.   

The Minister for Electoral Affairs has pointed out that we were not consulted and that he believes that many 
people will be disadvantaged.  I know that within my area there is a lot of advertising to get people to sign up to 
the electoral roll.  If the minister is concerned, he needs to ensure that this is not just a commonwealth 
responsibility.  The federal election could be any time between now and next March.  Someone within 
government should be looking to see where the advertisements are being placed and look at areas that have not 
had the advertisements encouraging people to enrol and do something about that now rather than waiting until 
after the election.  The minister stated that, concerning the last election, if the laws had applied in 2004 up to 
160 000 people would have missed out on voting in the federal election.  The minister now has the opportunity 
to do something.  He is not happy with the bill.  Other such bills have come to this house in the past.  As a 
Parliament we are powerless to not put this bill through.  There will be problems if this bill is not passed because 
I believe similar bills have now been passed in all other states and territories.  There will be problems for 
Western Australia.  We have to support this bill.  The minister can make sure that the figures he has given for 
2004 are not the figures that we will see after the next federal election.  He can make sure that advertising has 
been done to encourage people to put their names on the electoral roll. 

MR M.W. TRENORDEN (Avon) [1.13 pm]:  I appreciate the opportunity to make a contribution to the debate.  
Before the minister asks me, I am not even a good bush lawyer! 

Mr J.A. McGinty:  I could have told you that! 

Mr M.W. TRENORDEN:  Calling me a very poor bush lawyer is giving me high praise.  I will not pretend that 
I have any legal expertise.  I will run through a few points.  Before I start I must say that it is a pity the house 
was not full when the member for Cottesloe gave his address.  I do not intend to speak for the minister but I 
think the member for Cottesloe’s views, in principle, would be well accepted by the general community.  I will 
talk about a couple of those things before I sit down. 

I did not attend the joint sitting because I thought it was a farce.  As a member of Parliament I should not have 
that attitude but my attitude is so strong, even though I am elected to this place to represent the seat of Avon, that 
I do not believe the people of Western Australia have any say in the process.  The sitting of the two houses to 
elect a replacement senator is a joke.  It is a process that I could not get myself to move from this chair to attend.  
I do not normally have that view about any of the processes of this place but I certainly have that view about that 
particular activity, and I will say that anywhere.  I just do not believe it is an appropriate way of putting a senator 
into the Senate of Australia.  I am happy to talk about that another time. 

This amending bill is not for Western Australians; it is for political parties.  It has been put together for the 
purpose of political parties.  It has not been put together to service the voters of Western Australia. 

Mr J.A. McGinty:  It has been put together for the Liberal Party.  It disenfranchises people. 
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Mr T. Buswell:  That is a disgraceful thing to say.  Where are your facts? 

The ACTING SPEAKER (Mrs J. Hughes):  Order, members! 

Mr M.W. TRENORDEN:  Madam Acting Speaker, it is just friendly banter.  I do not mind the banter.  There 
are not many of us here because the important part of Parliament is occurring right now - lunch!  It is really not 
the issue here.  I do not have a lot of respect for the Australian Senate - full stop.  I think the performance of the 
Senate over the past few decades has been outrageous.  The Senate has attempted to turn itself into the lower 
house.  It has not served Australia well. 

Mr J.A. McGinty:  It is not elected on the basis of one vote, one value either. 

Mr M.W. TRENORDEN:  The minister and I could have a vigorous argument about that.  If we had two bottles 
of red, we might even have more than that - we might have a punch-up! 

Mr J.A. McGinty:  I am a pacifist. 

Mr M.W. TRENORDEN:  So am I.  I have won every one of my fights by 100 yards!  In fact, apart from 
football fields and school, I have not thrown a punch in living memory.  I am not an aggressive person.  
Nevertheless, we are passionate about these points. 

I thought the address by the member for Cottesloe was excellent.  His description of what the Constitution does - 
I was listening although I was not physically here - and what members of political parties do to the Australian 
Constitution when they get to the Senate is, however, a different matter.  We all understand the pressures.  We sit 
here not under the same amount of pressure but different pressures.  We pop up with different outcomes 
ourselves.  We are reasonably subject to criticism as well.  An example is yesterday when we did not give former 
minister Julian Grill a say.  I am one of those people who agree that he did not need a say.  In fact, it was all 
done and dusted because I was on the Procedure and Privileges Committee that drew up the report even though 
the committee did not decide the penalty - the house did.  I am happy for people to talk about our house 
yesterday and how we handled it.  I am happy to defend how, collectively, the 57 of us handled yesterday.  
However, that is not the point.  The Senate is operating but not doing what the people who constructed our 
Constitution wanted it to do nor, I believe, what Australians want it to do.  People are elected to the Senate but 
decide that it has to be the house of power; that it has to have the power and presentations that were never 
envisaged 100 years ago.  We all get so excited about that.   

One of the things that amaze me about human beings and life is that the most important time in the past 10 000 
years of history is now because I am alive.  It is not the process of humanity and social development over that 
period.  It is because I am alive.  It does not matter what happened before I was alive and it does not matter what 
happens after I die.  What matters is what happens to me while I am here.  Our nation is an infant in terms of 
history; it is a couple of hundred years compared with the history of many other nations.   

I get annoyed when people denigrate China because that country has a fantastic history and culture.  On the 
positive side of China’s history - the start of Chinese history and culture can be traced back 3 000 or 6 000 years 
depending on where one draws the line - its achievements have been outstanding.  However, people look at the 
negativities.  That is what is happening in the Senate, because it tends to concentrate on the negativities and does 
not take into account the long-term outcome that is required for the states.   

I again refer to the High Court.  I was annoyed by two things that happened recently.  One of the few constants 
in federal politics is the solid gaze fixed on the High Court.  Indeed, a lot of Australians are not impressed with 
the High Court.  Last month, a book that was written by an American academic about all the High Courts of the 
western world was published in the United States.  Several of our High Court judges who were interviewed for 
the book put forward their private views, because they thought that the book would never surface.  Several of our 
High Court judges believe that their role as that of legislator.  In their opinion, their role is to serve the Australian 
people in a way that they see fit.  The description offered by the member for Cottesloe is even stronger.  I do not 
want to denigrate the High Court, because it is a fantastic “club”.  How wonderful it is to receive a good 
education and to end up being a judge in the High Court of Australia.  Once a person walks through the door of 
that highly privileged club, he or she - unlike the majority of Australians - is in a position to defend Australians.  
High Court judges hold a very special position; indeed, their position is almost magical because they can be of 
enormous assistance to Australians.  I have been told that High Court judges tend to become, as the member for 
Cottesloe said, unaccountable.  I often hear people in my constituency say that the High Court club should 
comprise a judge from every state.  That system would not necessarily mean that the best people would be 
chosen to serve on the High Court.  Many people have said that the High Court should comprise a Western 
Australian judge.   

Dr J.M. Woollard:  Is Sir Robert Wilson the only Western Australian to have served on the High Court?   
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Mr J.A. McGinty:  John Toohey was also a judge on the High Court. 

Mr M.W. TRENORDEN:  In recent times Western Australia has not been badly represented.  However, that is 
not the point.  If High Court judges represent us - in this process we must consider their view of state and federal 
politicians - they must represent the people of Australia.  In that sense, there must be a direct connection. 
Therefore, similar to the American model, they should be elected.  I have some hesitations about adopting that 
model, similar to the hesitations I have when we talk about a republic and a president of Australia.  That political 
system would provide the opportunity for a new level of political activity.   

Mr T. Buswell:  United States Supreme Court judges are not elected; they are appointed by Congress.   

Mr M.W. TRENORDEN:  Sorry.  As the member for Cottesloe said, they go through part of the process.  

Mr C.J. Barnett:  I think I said ratification, but it is confirmation.  

Mr M.W. TRENORDEN:  They go through that public process of -  

Mr A.D. McRae:  Is their appointment subject to disallowance? 

Mr M.W. TRENORDEN:  Yes, it is subject to disallowance.   

Mr C.J. Barnett:  I was in America when that happened.   

Mr M.W. TRENORDEN:  Australians are aware of the American process.  They want to be sure that the 
people representing them on the High Court are those who understand their woes.  Clearly, their view of High 
Court judges is similar to the view expressed by the member for Cottesloe about Western Australians who are 
elected to the Senate and who all of a sudden start representing the views of Canberra and not those of Western 
Australia.  Politics is a game; we all enjoy that game and we all get involved.  I did my bit last week, which I 
enjoyed immensely.  

Mr J.A. McGinty:  Yes, Mahatma!   

Mr M.W. TRENORDEN:  Yes, I really enjoyed that!  On an apolitical level, I became worried yesterday after 
listening to the Premier on radio.  Country people rang wholesale the radio and without prompting from me or 
anybody else.  They argued - not all the issues that we are talking about were raised - that a thousand kilometres 
of balustrade and improvements to the health and education system cannot be achieved without the assistance of 
the federal government.  The message in that argument is: why do we need a state government?  A big slice of 
the Premier’s argument was that the federal government has removed $200 million worth of funding from our 
health budget.  He did not say that the state government has picked up $300 million in goods and services tax 
payments.  I am not trying to say that that is a political process, because it could be argued as a political process.  
Sure, federal health funding has been reduced.  However, in a balanced argument, the goods and services tax has 
provided a significant boost to the coffers of state governments.  I would be the first to line up with the Premier 
to say that we are $5 billion behind in that process, because that is true.  However, that is based on the 
government’s one vote, one value format, which I disagree with.  If one agrees with the one vote, one value 
format, one cannot claim that the $5 billion should not be given to the eastern states, which is where most 
Australians live.  As the Minister for Electoral Affairs probably understands, I do not agree with that process.  If 
we keep sending messages to our constituents that we cannot handle health - and if the federal government does 
not get involved - health will become a problem and the federal government will get involved.   
Mark Vaile spoke at the National Party conference a few days ago.  I have a lot time for Mark; he is a very direct 
politician.  He said that people must understand that federal members of Parliament are also politicians and when 
the Tasmanian state government, for example, decides to close a hospital that the constituency believes must 
remain open, they will listen.  He said that the federal government would fund the Western Australian wheatbelt 
hospice.  I phoned the Minister for Health’s office.   

Mr J.A. McGinty:  And I accepted the member’s advice on that issue, as the member might have heard on radio 
the following day.   

Mr M.W. TRENORDEN:  I did not want that political game to be played.  I wanted the Minister for Health to 
know that I was not involved in that process.  I understand that the minister had nothing to do with what 
happened.   

Mr J.A. McGinty:  I had nothing to with it other than directing the Department of Health to throw its proposals 
in the rubbish bin, because that is where they deserve to be.   

Mr M.W. TRENORDEN:  I rang the minister’s office to say that I understood that.  People can ping me 
immediately if I start playing some other game.  The Minister for Health and I need to have a talk about the 
Northam Regional Hospital.  However, that issue is not related to this bill.   
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If we keep on saying these things, the people of Western Australia will wonder how local, state and federal 
governments fit into place.  There is some rumbling about local government.  I have only heard it said at a few 
places.  I need to put a caveat on this because if I do not make it clear that I do not support this process, I will not 
get to Northam alive when I head home.  There is an argument that state governments should be abolished and 
that the states should be run by administrators.  That argument is not coming from country people, but it is 
argued that if we continue down this road, that is what might happen.  Therefore, we might not have local 
government.  We might have administrators because a state act legislates for local government. 

The closing of the electoral rolls is an issue for political parties and not for the people.  About 90 per cent of 
people have no interest whatsoever in when the rolls close.  I am probably wrong: it is probably 99.9 per cent 
recurring.  The vast majority of people have little interest in when the electoral rolls close.  Political parties have 
enormous interest in the time that the rolls close.  I agree with the minister that there is a perception about who is 
advantaged by this and who is disadvantaged by it.  The Premier said that he is opposed to the early closing of 
electoral rolls because there is a perception that younger people and people who move homes regularly will not 
be on the roll.  I have heard that argument about compulsory voting too.  The Labor Party argues that it does not 
support the abolition of compulsory voting because it believes that it would disadvantage the Labor Party.  My 
party believes that too, and I would argue also that that it would disadvantage the Liberal Party.  These issues are 
debated a lot but they are not regularly debated in terms of what the electors of Western Australia want.  It is 
usually debated in terms of what the political parties want.  I do not have a great passion for this bill but I 
congratulate the member for Cottesloe for giving a very solid speech.  If Western Australians actually heard it, 
they would greatly appreciate it. 

DR S.C. THOMAS (Capel) [1.32 pm]:  I was not going to contribute to this debate but I was listening very 
carefully to the member for Avon in my room, as I tend to do, while catching up on a few bits and pieces and 
trying to undermine the Labor Party in various places, and I was moved to come into the chamber to make a few 
brief comments about this matter and about some of the comments the member for Avon made.  I enjoyed his 
speech.  I particularly enjoyed his reference to the High Court, which I found rather intriguing.  There was a time 
when various members of the federal Parliament spent time attacking the validity and jurisdiction of the High 
Court.  A member of the member for Avon’s federal party, Mr Tim Fischer, who was the Deputy Prime Minister 
at the time, went to a great deal of effort to, from his perspective, bring the High Court to heel because the High 
Court had started to believe that it was a law unto itself.  The general perception of the High Court is that it tends 
to make up the laws as it goes.  In legal fields there is a perception that the law is absolute, is above reproach and 
cannot be questioned.  That is a constant problem for members of Parliament.  Nobody had a bigger problem 
with that than the man who was once briefly my local member of Parliament, Sir Joh Bjelke-Petersen. 

Mr M.W. Trenorden:  Was Field the member he put into the Senate? 

Dr S.C. THOMAS:  I do not remember his name.  Sir Joh Bjelke-Petersen replaced a member of one party with 
a member of his own party.  It was a fairly memorable action, and is not one that we would want to follow.  
However, there are a lot of things that Sir Joh Bjelke-Petersen did in Queensland that we would not want to 
follow.  He was a great Premier for a long time, but he probably stayed in power for a fraction too long.  That 
was his downfall.  At least that was my reading of it at the time. 

Tim Fischer spent some time attacking the High Court because he felt that the court was constantly moving away 
from its jurisdiction, which was to interpret the laws, to making up the laws as it went.  It did so on the basis that 
there was a thing called the absolute law that nobody was allowed to question.  Tim Fischer’s opinion at the time 
was that there were some areas in which Parliament should be required to give an opinion and direction and that 
the law should not be able to stand on its own.  However, the High Court disagreed with him and the High Court 
won the case.  There was a fuss at that time - as there was with Sir Joh - that nobody should be allowed to 
question a ruling of the High Court.  It is very easy for the media in particular and other groups to suggest that 
members of Parliament and Parliament itself should not attack or question the role of the courts and that the 
courts are above and beyond questioning.  That is a problem and it is relevant to this debate and to the speech the 
member for Avon gave because there is a long history of the High Court involving itself in the politics of 
Western Australia. 

I am sure that the member for Avon and others know that the legislation for Western Australia to become its own 
jurisdiction was passed in 1890.  That almost immediately became part of the debate about the federation of 
Australia.  Sir John Forrest - who later became Lord John Forrest - did much of the work on that.  He had a 
vested interest and belief in Western Australia.  The financial arrangement between the states versus the 
commonwealth was one of the major issues that Sir John Forrest was engaged in.  As we know, a referendum 
was held on the Constitution, which was passed, and it received royal assent on 9 July 1900, almost immediately 
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after which the states were tied to the commonwealth.  However, that situation has been exacerbated by 
decisions of the High Court over a long time.   

The question probably needs to be asked at some point: what vested interest does the High Court have in 
gradually disempowering the states and empowering the commonwealth?  That has been the effect of the High 
Court’s activity.  If that question is reversed, we must ask why on earth the High Court, whose investiture came 
from the commonwealth government, would invest any power or authority in the states.  Although we like to 
think that judges are beyond reproach, they are human beings like everyone else and they have human foibles.  
They would recognise that empowering the commonwealth, almost by definition, empowers the High Court.  
The two work in a cycle.  As that process proceeds, it continues to disempower the states and moves the decision 
making processes further away from local communities.  That is where we find ourselves at the moment.  The 
High Court and commonwealth governments of whichever ilk are in a constant cycle of empowerment, which 
disempowers everybody else. 

Members might ask me to provide some examples of this.  The states collected income tax until 1942 when, as 
members are aware, the commonwealth government under John Curtin requested that that power be passed over 
to the commonwealth government to enable it to run the country during World War II.  The states agreed to do 
that on the basis that the states’ income taxing power would be handed back to them after the crisis of World 
War II had passed.  However, the commonwealth government had no intention of passing back control of 
income taxing powers to the states because when the commonwealth government controlled the purse strings, it 
virtually controlled the government.  When the states asked to be given back that power, it was refused.  That 
matter was challenged in the High Court.  One would have expected that the High Court would rule in favour of 
the states because they had precedence and the Constitution was in their favour.  However, history shows that the 
High Court did not rule in favour of the states.  The commonwealth government retained the power to collect 
income tax and the states were excluded from collecting income taxes.  That is one of the first examples - and 
there are others - of, in effect, the collusion between the commonwealth Parliament and the High Court - 
although it probably was not done deliberately - to centralise power as much as possible, and they continue to do 
so. 

The ultimate challenge currently is the decision on corporations law.  The decision on corporations law is an 
issue that is waiting to bite all members of state Parliaments across all jurisdictions in Australia.  We have seen 
only the bare beginning of how the corporations law can be used by the commonwealth government with the 
assistance of the High Court - even though it would never agree that it was trying to do so - to control most of 
the activity that occurs in the states and territories.  That is a natural progression of a number of things, but it can 
be traced right back to the establishment of the High Court, its parameters and its self-fulfilling tendency to 
expand its own sphere of influence, which is what the commonwealth government and the commonwealth 
Parliament do.  The court does it in exactly the same manner.  That is why it intrigues me that we saw Tim 
Fischer, the former Deputy Prime Minister of Australia, arguing against the High Court.  Two groups that have 
been helping and feeding off each other by disempowering the states finally hit a point - it had to happen at some 
stage - at which the expansion of their spheres of influence actually clashed.  I suspect it might continue to clash 
over time, because there have been some other memorable events.  Native title is one example.  The government 
was receiving advice that native title would never get up, and of course it did, to the shock and chagrin of many 
federal parliamentarians.  That battle is still going on.  

Mr M.W. Trenorden:  Part of the reason Tim Fischer did what he did involved a state parliamentarian in New 
South Wales.   

Dr S.C. THOMAS:  That may well have been why he did some of the things he did.  However, over the next 10 
to 15 years all of the states will need a champion of the people and the states in their relationship with the 
commonwealth government.  Other members here have taken the opportunity to say that that champion should 
come from the Senate.  That is the obvious place that champion should come from.  The National Party might 
say that it is already beginning to produce one.  I am still a bit sceptical, but we shall see; time will tell.  There 
needs to be a champion of the states, and a recognition of the mutual power growth of the commonwealth 
Parliament and the High Court and the way that they function together.  We need to address that key imbalance 
in what was envisaged by our founding fathers.  What we have ended up with is nothing like the Federation 
envisaged by Sir John Forrest.  When that fundamental power structure is addressed, we will see some of the 
issues involving the senators and the roles of state Parliaments fixed.  Until that time, we can play around the 
edges with the date on which we need to cut off electoral enrolments.  Up until that point, nothing will change.  

MS S.E. WALKER (Nedlands) [1.43 pm]:  I want to say a few words on the Election of Senators Amendment 
Bill 2007.  I did not realise that this debate was being brought on today.  It involves the election of senators and 
the closing of rolls, but I must admit that I have not looked at the reasons for the commonwealth government 
wishing to shift the date for the close of rolls.  I know that the Minister for Electoral Affairs has made some 
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comments on it, but I was interested in what the member for Capel had to say about the need for a champion of 
the states.  We should not go looking to the Senate for that.  I do not agree with the centralisation of powers.  It 
affects people at a local level, and I can provide some examples from my own electorate, in which matters are 
under the control of the federal government, all the way over in Canberra, and it is very difficult to get it to 
respond in any meaningful way to the difficulties being faced in my electorate. 

I say to the member for Capel and other members that they should not look to the federal Parliament for a 
champion.  State politicians have let themselves down.  I very rarely see state politicians standing up for the 
states, although from time to time the member for Cottesloe makes a comment.  The reason for that is 
psychological, because the party that has federal power at the moment is the Liberal Party.  It is important that 
Liberal members of state Parliament, along with Labor Party members, stand up for the states.  All members of 
state Parliaments should be standing up for the states, but how often do we hear state members of Parliament 
doing so?  The reason we are getting such a bagging at the moment is that we are allowing it to happen.  In a 
recent report sent to me, the Business Council of Australia was bagging politicians.  Frankly, I have lost some 
respect for the Business Council of Australia as a result.  No names were mentioned, but the attacks were quite 
personal. 

I have been around politics and politicians for about 30 years.  I have been a member of the Liberal Party when 
the party has been in power as well as when it has been out of government.  I am sure the minister will know 
about the way people gravitate around the party that is in power.  I am sure many people gravitate around the 
minister because of the gifts he can bestow on people and the power he has.  It makes a difference that must be 
recognised.  The federal government is the pinnacle of power in Australia at the moment.  If the Liberal Party 
loses power federally, and the state Liberals regain power, we will probably see business people wanting to go 
where the power is.  That is human nature.  I have seen it over the years, as have other committed members of 
the Liberal Party.  We should not look to our federal politicians to stand up for us.  We must stand up for 
ourselves.  It is important to do so.   

I want to say a few things about the federal nature of the commonwealth Constitution.  I quickly looked at a few 
issues and found that contributors to this debate have been correct: High Court decisions have supported the 
trend to centralisation.  I disagree with that trend; I do not like it because it does not assist people at a local level.  
The federal nature of the commonwealth Constitution was based on a decision to follow the United States of 
America in having two houses of Parliament: one providing special representation for the regions, and the lower 
house - the House of Representatives - supposedly representing the electors of each state in proportion to their 
numbers.  The commonwealth Constitution specifies that there must be equal representation in the Senate from 
each of the six original states.  I never hear from any of the senators from Western Australia.  To preserve the 
federal intention further, a High Court, modelled on the United States Supreme Court, was established to settle 
legal disputes about the interpretation of the Constitution.  Unlike the American system, however, the judges 
were to be appointed, in effect, by the commonwealth government, without any requirement for confirmation by 
the Senate on behalf of the states.  Over the years, numerous proposals have been put forward to give state 
governments some say in the appointment of High Court judges.  I do not think that any of that has worked, 
although the minister may be in a better position to say so.   

After briefly looking at a few reports and documents, it is apparent that the wishes of our founding fathers have 
been ignored.  Since Federation, the commonwealth has steadily increased its power, taking state powers for 
itself, using its financial strength to control the exercise of powers nominally remaining with the states and 
taking advantage of a commonwealth-appointed High Court’s interpretation of the Constitution.  One document I 
have shows a federation staircase, with the downward spiral towards centralism beginning in 1908.  Firstly, there 
was the loss of surplus payments in 1908, and the loss of excise payments in 1910 and, in 1920, the engineers’ 
case.  That case established that commonwealth powers should be interpreted broadly.  The effect was that 
commonwealth powers were expanded, permitting commonwealth laws to intrude into areas that would 
otherwise have been subject to state control.  In particular, commonwealth legislation can bind the Crown in the 
rights of a state.  One consequence has been that the commonwealth is able to impose taxes on the states in the 
form of payroll tax and fringe benefits tax.   

The other case also held that commonwealth legislative powers listed in section 51 of the Constitution are to be 
interpreted broadly and generally without taking into account state legislative powers or the effect of such a 
broad interpretation on state powers, and that commonwealth industrial awards combine state instrumentalities.  
There are many cases.  I thought another in 1975 was quite damaging to Western Australia, given the industry in 
Western Australia.  It is colloquially known as a seas and submerged lands case.  Until 1975 it was accepted that 
the states’ territorial boundaries ended three nautical miles from the coastline.  In this case the court held, first, 
that the offshore boundaries of states ended at the low water mark and did not extend to the three mile territorial 
sea, and, secondly, commonwealth legislation, the Seas and Submerged Lands Act 1973, gave sovereignty over 
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territorial waters, including the seabed and airspace, to the commonwealth and not the states.  The net effect of 
that case was that state powers in respect of the territorial sea, including minerals, fisheries and navigation, no 
longer rested upon state legislative power but upon commonwealth legislation enacted pursuant to the 1976 
offshore constitutional settlement.  In an interesting Western Australian case of 1979, the Crown versus Federal 
Court of Australia ex parte National Football League, the High Court found that a non-profit organisation, a 
Western Australian league football team incorporated under the Associations Incorporation Act 1985, came 
within the corporations power, and therefore was validly subject to the Trade Practices Act of the 
commonwealth.  I need not go into the Commonwealth versus Tasmania case.   

A more recent decision of 1989 in the State of Queensland versus Commonwealth case expanded a range of 
environmental matters in which the commonwealth could override existing state policies and laws.  The High 
Court found that section 51(29) supported the validity of a commonwealth law permitting commonwealth 
identification and nomination of Queensland rainforest for World Heritage listing.  It also supported 
commonwealth regulations prohibiting, without commonwealth ministerial consent, activities in that area; for 
example, forestry work.  Then there was Mabo v Queensland, which all members know about.  The recent 
industrial relations decision, which the member for Capel referred to, dealt with the Corporations Act and the 
commonwealth. 

The starvation of states and the use of the centralisation of tax powers, combined with the commonwealth’s 
ability to make tied grants, have meant leverage and they allow the commonwealth to impose its own policies 
and whims on conditions of whether to give that money or not.  I think there has been a lot of bullying, frankly, 
and I have not liked seeing some of it that is coming from Canberra.  The Labor Party is as guilty as anything in 
this instant.  What has the Labor Party done in each state to try to wrest back some of that power from the 
commonwealth while the Labor Party is in power in the states? 

I have recently read a paper on the goods and services tax and revenue windfall to the states from the GST.  I 
give an example of what is happening in my electorate with a couple of issues.  A man was in a wheelchair 
outside my office for four hours in February in the heat.  He could not get a taxi.  I had previously written to the 
Minister for Planning and Infrastructure because people had written to me from the Dalkeith, Nedlands and 
Claremont areas, who could not get a taxi home from Claremont in the early hours of the morning.  That is the 
area where those terrible murders occurred.  I received a very blithe response from the minister.  The person who 
had been treating the man in the wheelchair came to see me in a very distressed state.  We could not get a taxi.  I 
wrote to the Premier.  I have done this a few times when I cannot get a response from ministers.  I have written 
to both Dr Gallop and Mr Carpenter, and I found that I can get a response, because in the end the responsibility 
for his minsters and their performance rests with the Premier.  Another example is when I recently got a call 
from Westcare, which employs some 50 disabled people.  It was all of a sudden going to lose its contract with 
the Department of Health.  I got onto the Premier’s office because the glitch in the system was depressing for 
those people.  The contract was reinstated for a year and now negotiations are going on.   

A local dementia ward was recently to be closed down.  This is an area for which the federal government has 
responsibility.  That dementia ward, which is in the Hollywood Senior Citizen Village, is a state-of-the-art 
facility in Western Australia and in Australia.  However, because of the sale of the whole retirement village area, 
it was to be closed down.  The residents were told that they would quite quickly have to find somewhere else to 
live by a certain date.  The facility had been especially built for people with dementia.  Of course, I had the 
children, who were my age, come to see me because they were worried about their parents.  In my view, the 
people who are responsible are federal ministers, but to write to them means writing to Canberra.  I was not very 
happy with the response; in fact, I wrote to the Prime Minister.  A couple of people said to me that he would be 
far too busy to be looking at things like that, but he was not.  That is one of the areas of responsibility of the 
federal government.  I found that the local members and local people could not hold the federal government 
accountable on those issues.  That is where the system falls down in my view. 

I will not simply do a bit of Canberra bashing; I will do a bit of state bashing of the Labor Party.  I recently had a 
look at a paper by an economist who is the regional head of Asia Pacific at CRA International in global 
economics and accounting.  He had a look at the states’ and territories’ windfalls in recent years as a result of the 
introduction of GST, the retention of state taxes, strong economic growth and the minerals and energy export 
boom.  That report gave close scrutiny to the returns that state and territory governments are generating and are 
spending from this windfall.  

Mr T. Buswell:  He is Henry Ergas. 

Ms S.E. WALKER:  Yes.  The paper indicated that the bulk of the revenue windfall received by state and 
territory governments has gone towards increased expenditure on government services, especially health, 
education and policing.  A large proportion of this expenditure simply went to funding higher wages and salaries 
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for government service employees.  It was interesting to see the position of the states.  In 2005-06 the states and 
territories collectively received $47.4 billion more revenue than they did in 1999-2000, the last year of the 
pre-GST era.  Mr Ergas provided a breakdown of the total revenue windfall by jurisdiction.  Western Australia in 
1999-2000 received $9 694 million, but in 2005-06 Western Australia received $16 207 million, an increase of 
$6 513 million, which is an increase during that time of 67 per cent.  What has the Labor government in this state 
done with that money?  That is what Mr Ergas looked at.  When I look at that enormous windfall from GST for 
the state, I ask myself why we have the worst criminal trial delays in Australia.  Why can we not find two extra 
judges for the District Court and why can we not bring the trial delay down from 52 weeks to 20 weeks?  

Mr A.D. McRae interjected. 

Ms S.E. WALKER:  While we are being centralised, and if the member for Riverton had been listening -  

Mr A.D. McRae:  I have been listening.   

Ms S.E. WALKER:  It has a lot to do with this state.  Now that I am criticising the Labor Party, members 
opposite do not like it because they are not performing or producing; they are not giving back to the people of 
this state.   

The SPEAKER:  It is now two o’clock.  When debate on this bill resumes, I will make a couple of comments on 
relevance of debate.   

Debate interrupted, pursuant to standing orders. 

[Continued on page 4123.] 
 


